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SOUTH FLORIDA WATER MANAGEMENT DISTRICT 

 3301 Gun Club Road 
 West Palm Beach, FL 33406 
 

 ORDER NO. 07-XXX-CO-WU 

 
IN RE: AMENDMENT TO MIAMI-DADE COUNTY 

INTERIM CONSUMPTIVE USE 
AUTHORIZATION AND AGREEMENT  

 

 AMENDMENT TO AGREEMENT 

Pursuant to Chapter 373, Florida Statutes, and the rules promulgated there under, 

this AMENDMENT TO THE MIAMI-DADE COUNTY INTERIM CONSUMPTIVE 

USE AUTHORIZATION AND AGREEMENT (“Amendment to the Agreement”) is 

entered into between the SOUTH FLORIDA WATER MANAGEMENT DISTRICT 

(SFWMD) and MIAMI-DADE COUNTY (the County or MDWASD) (both referred to 

as “the Parties”) by mutual agreement make the following Findings of Fact, Ultimate 

Findings of Fact and Conclusions of Law:  

 FINDINGS OF FACT 

1. The SFWMD is a public corporation of the State of Florida existing by 

virtue of Chapter 25270, Laws of Florida, 1949, and operating pursuant to Chapter 

373, Florida Statutes, and Title 40E, Fla. Admin. Code, as a multipurpose water 

management with its principal office at P.O. Box 24680, 3301 Gun Club Road, 

West Palm Beach, FL 33416-4680. 

2. Miami-Dade County is a political subdivision of the State of Florida 

and is a person within the meaning of Section 373.016(15), Florida Statutes.  The 
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County, through the Miami-Dade Water and Sewer Department (MDWASD), is 

responsible for the operation of public water supply systems. 

3. MDWASD has pending before the SFWMD Permit Application # 

040511-5 to consolidate authorizations under three existing consumptive use 

permits (“consolidated permit application”), including Hialeah/Preston application to 

renew CUP No. 13-00037-W; request for permit modification for the Alexander Orr 

CUP No. 13-00017-W; and an existing consumptive use permit for the South Dade 

Water System CUP No. 13-00040-W. 

4. In order to resolve several water resource related issues identified by 

the SFWMD regarding the pending consolidated permit application, on May 10, 

2006, the COUNTY and SFWMD entered into an INTERIM CONSUMPTIVE USE 

AUTHORIZATION AND AGREEMENT (“Agreement”).  The Agreement sets forth a 

process under which the County, acting as the MDWASD, would proceed to 

complete the permit application process for its pending application.  The intent of 

the Agreement is to provide sufficient information to enable the Governing Board to 

make a determination whether the proposed consumptive use is permittable.  The 

Agreement requires the County to develop an alternative water supply plan. 

5. The goal of the alternative water supply plan is to identify and commit 

to a reasonable timeline for design, permitting and construction of alternative water 

supply projects so that such supplies are available in time to meet projected growth 

over the next 20 years.  As part of the alternative water supply plan, MDWASD’s 

timeline must be consistent with SFWMD rules that provide an initial, one time, five 

year time limit on temporary increases in Biscayne Aquifer withdrawals over the 
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base condition water use.  During this five year period, per limiting conditions in the 

permit, alternative sources sufficient to replace the accumulated demands from the 

Biscayne Aquifer during the first 5 years along with additional projected demands 

for the next 5 years must be brought online.  After the 5 year period the temporary 

allocation will be terminated.  If needed alternative sources to meet such demands 

are not sufficient in terms of operational availability or effectiveness in limiting 

regional water use to the initial baseline condition, subject to paragraph 36 of the 

Agreement, the County will be in the position of limiting growth pursuant to Chapter 

163, Florida Statutes, and implementing conservation and demand management 

measures to prevent the need for regional system water over that identified in the 

base condition water use. 

6. MDWASD has completed several action items required by the 

Agreement including submission of an unaccounted for water plan, metering plan, 

water conservation plan, wetlands inventory, monitoring network plan, and the long 

range alternative water supply plan.  On May 10, 2007, MDWASD submitted a 

proposed alternative water supply plan, pursuant to Table 1 Paragraph IX.a. of the 

Agreement.  The District is in the process of working with MDWASD to finalize the 

plan to the degree necessary to incorporate the specific approved milestones into 

the pending water use permit conditions. 

7. The purpose of this Amendment to the Agreement is to reflect 

updated information and submittals and understandings reached between the 

Parties since the Agreement was first executed in May 2006. 
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8. Table 1,  Paragraph IX of the Agreement provides that MDWASD 

shall develop a plan for the development of alternative sources to meet 100% of the 

County’s 20 year increased demands from the Biscayne Aquifer over historic use 

that occurred when the permit application was filed in 2003.   In February, 2007, the 

District governing board adopted revisions to its consumptive use permitting rules 

specifically addressing the use of regional system water in the Lower East Coast 

including Miami-Dade County   The parties agree that these rules supersede the 

first sentence in paragraph IX of Table 1. 

9. One of the issues not addressed in the previous Agreement is the 

fact that one or more of MDWASD’s existing wholesale customers may discontinue 

to purchase water from MDWASD.  The parties recognize that the disposition of 

that portion of the allocation from the Biscayne Aquifer will be determined by the 

District governing board in accordance with District rules at a later time and will not 

be determined in this Amendment.   The direction of the governing board will guide 

the quantity of water needed in the alternative water supply plan required by Table 

1, paragraph IX of the Agreement. 

10. As part of the alternative water supply plan required by Table 1, 

paragraph IX, the Agreement requires MDWASD to design and construct a reverse 

osmosis plant at the South Miami Heights Water Treatment Plant.  Specifically, the 

Agreement requires that by May 5, 2007, the 90% design would be completed and 

the required permits would be applied for. 

11. However, MDWASD has now proposed to change the location of the 

reverse osmosis facility to a location within the City of Hialeah.  This change came 



 5

about when MDWASD, in consultation with the District, decided to pursue a 

reclaimed water groundwater recharge project at the South Miami Heights Water 

Treatment Plant instead of a reverse osmosis plant.  As a result of the change in 

location of the reverse osmosis plant, MDWASD has requested an extension of the 

timeline necessary for the design of the facility. 

12. In addition, as part of the required alternative water supply plan 

required by the Agreement Table 1, MDWASD is required to: 1) implement a reuse 

pilot project to rehydrate coastal wetlands in South Miami Dade County with 

reclaimed water and 2) implement a reclaimed water groundwater recharge project 

associated with the proposed South Miami Heights Water Treatment Plant.  The 

SFWMD has since determined that, although the coastal wetlands recharge project 

would provide for a beneficial use of reclaimed water, benefit the water resources, 

and may ultimately be required as part of the Comprehensive Everglades 

Restoration Plan or the SFWMD Acceler8 program, implementation of such project 

may not be necessary to obtain the requested consumptive use permit. 

13. The Parties agree that the final alternative water supply plan and 

consumptive use permit shall provide that, at a minimum, by December 31, 2014, 

MDWASD will complete construction of facilities necessary to provide groundwater 

recharge using appropriately treated reclaimed water in a quantity sufficient to allow 

at least 22.5 million gallons per day of withdrawals from the Biscayne Aquifer 

associated with the proposed South Miami Heights Water Treatment Plant.  Based 

on a groundwater modeling analysis provided by MDWASD, as required through 

the consumptive use permitting process, the District must review and approve the 
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quantity, timing and location of such groundwater recharge program that is needed 

to allow the withdrawal from the Biscayne Aquifer. 

14. Based on discussions at the June 14, 2007 District governing board 

meeting, the Parties agree that the County, in their role as local sponsor for the 

South Miami-Dade Wastewater Reuse Project as described in the July 1999 

Comprehensive Everglades Restoration Plan (CERP), will continue to work with 

staff, Biscayne Bay National Park staff, and other stakeholders to develop and 

execute a pilot study to evaluate the feasibility of using highly treated reclaimed 

water as part of the Biscayne Bay Coastal Wetlands Rehydration Project.  This pilot 

study may be of smaller capacity with greater focus on achievable water quality 

utilizing a variety of treatment technologies and misocosm experiments to 

determine more efficiently the initial feasibility of a large scale project than was 

originally envisioned with the demonstration project design.   

15. Based on the new information and understandings reached by the 

Parties, as described herein, it is also necessary to modify the termination date of 

the Agreement as set forth in paragraph 25 herein. 

  

  ULTIMATE FINDINGS OF FACT AND CONCLUSIONS OF LAW 

16. The Governing Board may issue orders pursuant to section 373.171, 

Florida Statutes:  "...to obtain the most beneficial use of water resources of the state 

and to protect the public health, safety, and welfare and interests of the water users 

affected...."   Such orders may affect the use of water or modify any existing uses, 

including apportioning, limiting or rotating uses of water or preventing those uses 
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that the governing board determines have ceased to be reasonable or beneficial.   

S. 373.171(1), F.S.    The SFWMD is also authorized to enter into agreements 

pursuant to Section 373.083, Florida Statutes, to implement or enforce any of the 

provisions of Chapter 373, Florida Statutes, including Section 373.171, F.S. 

17. To resolve outstanding permit application issues in its consolidated 

permit application, the SFWMD and MDWASD entered into an Agreement on May 

10, 2006 which identifies specific actions and timelines for developing alternative 

supplies to meet its 20 year demands.  Such actions and timelines are set forth in 

Table 1 of the Agreement. 

18. Since execution of the Agreement in May 2006, additional information 

and new understandings have been reached between the Parties, as identified in 

the Findings of Fact stated herein.  As a result, amendments to Table 1 of the 

Agreement and the termination date of the Agreement are necessary. 

19. The amendments to the Agreement indicated in the ORDER section 

below are considered necessary to protect the public health, safety, and welfare 

and interests of the affected water users, consistent with Sections 373.171 and 

373.083, Florida Statutes. 

20. Miami-Dade County has the authority to enter into the Amendment to 

the Agreement pursuant to the Charter of Miami-Dade County.    

 

 ORDER 

THEREFORE, having reached a resolution of this matter, the SFWMD and the 

MDWASD mutually agree and it is ordered that: 
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21. The following specific completion dates are added to Table 1 

regarding the Alternative Water Supply Plan review and approval process:  

Amendment to Table 1 of the Agreement 
Alternative Water Supply Plan 

  
IX. Action Required Completion Date 

 IX. a.   District review and comment on the 
MDWASD proposed Alternative Water 
Supply Plan submitted on May 10, 2007 
  

June 11, 2007 

 IX. b.  Revise Plan and Re-submit to District  
  

August 10, 2007 

 IX. c.  SFWMD Approve or Reject Proposed 
Alternative Water Supply Plan 

 September 10, 2007 

 

22. Requirements in the Agreement in Table 1 Section IX. (specifically, 

regarding the design and construction of a Floridan Aquifer Reverse Osmosis (RO) 

Plant at the South Miami Heights Water Treatment Plant  (Sections., IX.i., and IX.k.) 

are hereby deleted and the following actions and schedule for design and 

construction of a Floridan Aquifer Reverse Osmosis Plant at a location within the 

City of Hialeah are added to Table 1. These deadlines are established to start the 

process for design construction and operation of the RO facilities based on a 

project completion date of December 23, 2011. The remaining milestones 

necessary to meet the completion date extend beyond the terms of the Agreement 

as amended herein and therefore will be incorporated into the water use permit. 
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Amendment to Table 1 of the Agreement 
 

MDWASD Hialeah Floridan Aquifer Reverse Osmosis Water Treatment 
Plant 

Design and Construction 
 

IX. Action Required Completion Date 

IX.l. County Commission approval of Joint Participation 
Agreement with City of Hialeah  
 

7/26/07 

IX.m Issue Notice to Proceed to Consultant to design and 
build the RO facility 
 

1/31/08 

 
 

23. The final alternative water supply plan, which will ultimately be 

incorporated into the consumptive use permit application pending before the 

SFWMD, shall provide that, at a minimum, by December 31, 2014, MDWASD will 

complete construction of facilities necessary to provide groundwater recharge using 

appropriately treated reclaimed water in a quantity sufficient to allow 22.5 million 

gallons per day of withdrawals from the Biscayne Aquifer at the South Miami 

Heights Water Treatment Plant.  Based on a groundwater modeling analysis 

provided by MDWASD, as required through the consumptive use permitting 

process, the District must review and approve the quantity, timing and location of 

such groundwater recharge that is needed to allow the proposed withdrawal from 

the Biscayne Aquifer. 

24. Based on the requirements set forth in Paragraphs 1 and 2 of this 

Section, Paragraph IX. I and k, of Table 1 of the Agreement are deleted, and 

Paragraph IX. j is modified as described below. 
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25. The first sentence of paragraph IX in Table 1 of the Agreement is 

deleted. The allocation including the alternative water supply plan will be 

determined in accordance with the District rules in effect at the time of the permit 

decision by the Governing Board. 

26. The requirements provided in Table 1, paragraphs IXe, IXf, IXh, and 

IXj regarding two pilot reuse projects shall remain in effect for the ground water 

replenishment pilot project.  The County shall develop, in consultation with the 

District and Biscayne National Park, a conceptual plan and basis of design for a 

pilot project to determine the feasibility of using highly treated reclaimed water for 

the Biscayne Bay Coastal Wetlands Rehydration Project by November 10, 2007.  

Upon agreement of the parties, the County shall implement the design, 

construction, and operation of the pilot project. 

27. Paragraph 36 of the Agreement is amended to read:   

Liquidated Damages—The failure to submit a responsive deliverable identified in 

Table 1 within the identified timelines is considered a violation of the Agreement 

and Amendment to the Agreement and shall invoke a stipulated penalty of 

$1,000.00 for each day until the deliverable is received by the SFWMD.  

Deliverables are specifically required in subparagraphs I. a. and c., II a. and c., III 

a. and c., IV a. and b., V a., b. and d., VI a. and b., VII a., VIII a. and c., IX a. c., 

e., f., g., h., i., j., l., and m., X. a., and XI a., b., and c. 

28. Paragraph IX j. is modified to read:  “60 days after issuance of all 

applicable permits:  Advertise for construction contract for the aquifer recharge 

pilot reuse project associated with the South Miami Heights Water Treatment 
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Plant. 

29. Paragraph IX k. is deleted. 

30. Paragraph 38 of the ORDER Section of the Agreement is amended 

to read:    This Agreement will terminate 18 months from the date of execution, or 

upon issuance of a consolidated water use permit, whichever occurs first.  In 

addition, the Amendment to the Agreement shall terminate when the Agreement 

is terminated. 

31. All of the requirements of the Agreement not specifically amended 

herein, including, but not limited to, the requirement that the MDWASD shall 

respond to the pending requests for information on the pending consumptive use 

permit application including a long term alternative water supply plan acceptable 

to the SFWMD by November 2007, Compliance Terms and Liquidated Damages, 

remain in full force and effect.  All other provisions and deadlines of the 

Agreement shall remain in full force and effect.   Additional deadlines for 

milestones for development of alternative water supply projects will be provided 

in the final consumptive use permit.  This Agreement shall not limit the ability of 

the County to modify or alter its existing or pending permit request, or to submit a 

new permit request, as permitted by law, including but not limited to alterations to 

proposed withdrawals, permit duration, and permit conditions.  The County 

understands that any alteration or modification to such permit applications may 

require the County to submit additional information beyond the submittals 

specified herein. 

32. In the event MDWASD does not comply with the terms of this 
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Amendment to the Agreement, the SFWMD may pursue its rights to 

administratively or judicially enforce the terms as provided in the Agreement.  

The SFWMD may utilize the terms of the Agreement, including the liquidated 

damages clause and authorities recognized in Chapter 373, Florida Statutes, as 

a means of proving civil penalty amounts in such a proceeding.  The MDWASD 

may defend such actions to the fullest extent allowed by law, and nothing 

contained herein shall limit or constitute a waiver of any defense which 

MDWASD may have or could have to such action. 

33. The Amendment to the Agreement is final agency action pursuant 

to Section 120.69, Florida Statutes, and shall take effect after adoption by and 

execution on behalf of the Governing Board of the SFWMD, on the date it is filed 

with the Clerk of the SFWMD unless a petition for administrative hearing is filed, 

pursuant to Chapter 120, Florida Statutes, by a third party. 

34. Entry of the Amendment to the Agreement does not relieve 

MDWASD of the need to comply with all applicable federal, state or local laws, 

rules or ordinances, including the conditions and deadlines in the Permit, except 

as provided herein. 

35. Nothing herein relieves the MDWASD from the legal requirement to 

prevent harm to the water resources as required by Chapter 373 and the SFWMD's 

implementing rules in Title 40E, Fla. Admin. Code, or to mitigate for the occurrence 

of harm to the water resources, resulting from its consumptive use activities under 

the Amendment to the Agreement.  Mitigation for harm to the water resources shall 

be required pursuant to SFWMD order. 
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36. This Amendment to the Agreement incorporates, embodies and 

expresses all agreements and understandings between and among the SFWMD 

and MDWASD regarding the specific amendments herein, and may not be 

altered except as authorized herein. 

37. Persons who are not parties to this Amendment to the Agreement, 

but whose substantial interests are affected by it, have a right pursuant to 

Section 120.57, Florida Statutes, to petition for an administrative hearing.  The 

Petition must contain the information set forth in Rule 40E-1.521, Fla. Admin. 

Code, and be filed with the SFWMD Clerk during normal business hours, at 

SFWMD headquarters in West Palm Beach, Florida, within 21 days of receipt of 

this Agreement.  Failure to file a petition within the 21 days constitutes a waiver 

of any right such person has to an administrative hearing pursuant to Section 

120.57, Florida Statutes  The administrative hearing process, initiated by filing a 

petition, is designed to formulate agency action.  Accordingly, the SFWMD's final 

action taken pursuant to this hearing may be different from the position taken by 

the SFWMD in the Amendment to the Agreement. 

38. MDWASD waives the right to an administrative hearing on the 

terms of the Amendment to the Agreement under Section 120.57, Florida 

Statutes, and its right to appeal the Amendment to the Agreement pursuant to 

Section 120.68, Florida Statutes.  However, the MDWASD expressly reserves 

any and all rights to request an administrative hearing or judicial action involving 

any attempt by the SFWMD to enforce the Amendment to the Agreement, or with 

respect to any other final agency action taken by SFWMD relating to the 
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agreement.  Additionally, notwithstanding any provision herein, the Amendment 

to the Agreement specifically does not bind or prohibit in any way either the 

MDWASD or the SFWMD from raising or arguing their interpretation of 

requirements of law in any subsequent administrative or judicial proceeding. 

39. MDWASD shall, subject to the limitations of Chapter 768.28, Fla. 

Stat., shall defend, indemnify, save, and hold the SFWMD, its agents, assigns, 

and employees, harmless from any and all claims or causes of action, including 

without limitation, all damages, loses, liabilities, expenses, costs, and attorney's 

fees related to such claims that may arise in connection with the Amendment to 

the Agreement.  MDWASD further acknowledges that it is solely responsible for 

ensuring compliance, including the compliance of its subcontractors, agents, 

assigns, invitees and employees with the terms of the Amendment to the 

Agreement. 

40. There are no intended third party beneficiaries to the Amendment 

to the Agreement. 

41. In the event of change in law, including District Rule, either party 

may request that the Amendment to the Agreement be modified or terminated, as 

appropriate.  Upon receipt of such request, both parties shall meet and determine 

the appropriate action, and this Amendment to the Agreement shall be modified 

or terminated as appropriate.  In the event that the parties cannot agree on the 

appropriate action, the District may issue an order stating the action the District 

believes is appropriate, which may include no modification or termination, and 

which order shall constitute final agency action on the request. 
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42. The terms of the Amendment to the Agreement shall not be 

construed as and are not intended by the MDWASD to be an admission of any 

violation of Florida law or Federal Law ore regulations or policies, or of any 

liability in connection therewith. 

 ORDERED at West Palm Beach, Palm Beach County, Florida, this 

_____ day of ____________, 2007. 

       SOUTH FLORIDA WATER 
       MANAGEMENT DISTRICT 
(corporate seal)     BY ITS GOVERNING BOARD 
 
 
 
ATTEST:      BY:________________________ 
BY:_________________________   Deputy Executive Director 
 Assistant Secretary      
ON:_________________________ 

  
 
 
 

MIAMI-DADE COUNTY: 
 
 
BY:________________________ 
 
Its: ________________________ 

(corporate seal) 
 
 
 


