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RIGHT OF WAY OCCUPANCY CONSENT AGENDA FOR GOVERNING 
BOARD APPROVAL 

 
FEBRUARY 15, 2007 

   
I. RIGHT OF WAY OCCUPANCY NEW PERMITS: PAGES

 Governing Board action is required for routine requests for permits which conform to 
applicable rules for utilization of Works and Lands of the District.  Items are placed on 
this Consent Agenda when the staff’s recommendation is for approval. 
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II. RIGHT OF WAY OCCUPANCY PERMIT MODIFICATIONS: 
Governing Board action is required for routine requests which involve a change, 
addition or deletion to a use of the right of way which was previously permitted. Items 
are placed on this Consent Agenda when the staff's recommendation is for approval.
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III. RELAXATION OF STANDARDS AS ALLOWED UNDER  
DISTRICT RULE 40E-6.011(9) F.A.C.: 
Governing Board reserves sole authority to make a determination that portions of the 
District's rights of way are inaccessible for routine maintenance activities due to a 
variety of physical limitations. While a determination that a certain segment of right of 
way is presently unusable for routine land-based maintenance activities and relaxation 
of the restrictions in zones 2, 3, 4, and 5 may be allowed, such determination shall be 
at the sole discretion of the District and does not obviate the need for individuals with 
proposed or existing facilities within these areas to obtain permits from the District. 
Further, the District reserves the right to enter these areas to conduct emergency 
operations or to require the removal of any encroachments that are inconsistent with 
these rules at such time as maintenance access is perfected through the area. 
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IV. 
 
 

RIGHT OF WAY OCCUPANCY PERMIT REQUESTS WITH WAIVER OF  
DISTRICT CRITERIA: 
Governing Board action is required on petitions received requesting a waiver of District 
criteria.  Section 120.542, F.S. and Rule 28-104.002, F.A.C., requires agencies to 
grant variances and waivers to their own rules when a person subject to the rules 
files a petition and demonstrates that he or she can achieve, or has achieved, the 
purpose of the underlying statute by other means and when application of rule would 
create a substantial hardship or would violate principles of fairness.  A “substantial 
hardship” is defined as a demonstrated economic, technological, legal or other type of 
hardship to the person requesting the waiver.  “Principles of fairness” are violated when 
the literal application of a rule affects a particular person in a manner significantly 
different from the way it affects other similarly situated persons who are subject to the 
rule.  A “waiver” is defined as an agency decision not to apply all or part of a rule to the 
person subject to the rule. 
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RIGHT OF WAY OCCUPANCY NEW PERMITS 

1. WAYNE FAISON & JOSH BISHOP 
 Broward County 

Permit Number 13003 
Appl. No. 06-1205-2 
(Fee) 
 

 
 

AUTHORIZING: 78 LINEAR FEET OF EXISTING SEAWALL, AN 
EXISTING DOCK WITH PROPOSED BOAT LIFT WITH ELECTRICAL 
SERVICE AND PROPOSED DOCK ADDITIONS TO THE EAST AND 
WEST END OF THE EXISTING DOCK WITHIN THE NORTH RIGHT OF 
WAY OF C-14 AT THE REAR OF 715 SE 7TH AVENUE (LOT 27, BLOCK 
3, CYPRESS LAKES). 
 
LAST DATE FOR BOARD ACTION: FEBRUARY 15, 2007 
____________________________________________________________ 
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RIGHT OF WAY OCCUPANCY PERMIT MODIFICATIONS 

1. WAYNE M. & LINDA M. JOHNSON 
Osceola County 

Permit Number 12445 
Appl. No. 06-1116-2 
(Easement ) 
 

 
 

AUTHORIZING: THE ADDITION OF 3 BOATLIFTS WITH WATER AND 
ELECTRIC SERVICE WITH LIGHTS LOCATED WITHIN THE WEST RIGHT OF 
WAY OF C-29A AT THE REAR OF 3200 MIST MORN COURT (LOT 54 OF 
LAKE AJAY VILLAGE. 
 
LAST DATE FOR BOARD ACTION: 90 DAYS WAIVED 
______________________________________________________________ 

                    

Page 3 of 8  



RELAXATION OF STANDARDS AS ALLOWED UNDER DISTRICT  
RULE 40E-6.011(9) F.A.C.: 
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1. It is the recommendation of the staff of the Land Resources and Operation Management 
Resources Departments that the Governing Board waive, for future Right of Way 
Occupancy Permit Applications for existing, unpermitted facilities, the requirement 
contained in the District Rules which specifies that an unencumbered 40 foot wide strip of 
right of way, as measured from the top of bank landward, is required in order for the 
District to perform the routine operations and maintenance activities along the following 
reach of C-1W (Black Creek Canal), located in Miami-Dade: 

 
A. The east rights of way of C-1W at the rear of adjacent properties located at 11540, 

11500, 11480, 11460, 11440, 11330 and 11320 SW 156th Avenue (Stations 729+50± 
to 738+95±). 

 
Staffs’ recommendation is based on the fact that the 43.5 foot wide canal maintenance 
easements along reaches of the District’s C-1W have been encumbered with 
encroachments for many years. Based on field measurements, the maximum 
encroachment in this area is set back 33 feet from the top of the canal bank. The existing 
landscaping and facilities within the District’s right of way do not significantly interfere with 
the District's current ability to perform routine maintenance activities, so the purpose of 
the underlying statute will be achieved.   
 
District Rule 40E-6.011(9), F.A.C., (Policy and Purpose), states that “the District reserves 
sole authority to make a determination that portions of the District’s rights of way are 
inaccessible for routine maintenance activities due to a variety of physical limitations.  
While a determination that a certain segment of right of way is presently unusable for 
routine land-based maintenance activities such determination shall be at the sole 
discretion of the District, would only allow permitability of existing encroachments and 
does not obviate the need for individuals with proposed or existing facilities within these 
areas to obtain permits from the District.  Further, in relaxing the 40 foot standard, should 
the existing facilities be damaged, the permittee would not be allowed to replace the 
facility or in the case of trees or other plantings when the existing trees die, or are blow 
down, etc., they would not be allowed to be replaced. The District reserves the right to 
enter these areas to conduct emergency operations or to require the removal of any 
encroachments that are inconsistent with these rules at such time as maintenance 
access is perfected through the area.” 
(Fee) 



RIGHT OF WAY OCCUPANCY PERMIT REQUESTS WITH WAIVER OF 
DISTRICT CRITERIA 

 
1. Consideration of a request by Miami-Dade County Public Works Department, 

(Application Number 06-1107-1, Permit (MOD) Number 4582) for issuance of a 
Modification to Right of Way Occupancy Permit Number 4582 and waiver of the District’s 
criteria for the replacement of the NW 138th Street Bridge crossing C-6.  Location:  
Miami-Dade County, Section 30, Township 52 South, Range 40 East. 

 
The applicant requests waiver of the District’s criteria which governs the minimum low 
member elevation of pile-supported facilities within Works or Lands of the District.  The 
District’s criteria requires that on canals with one (1) water control structure, the vertical 
clearance of the proposed bridge shall provide a minimum clearance of two (2) feet 
above the design water surface elevation or six (6) feet above the seasonal high 
optimum water control elevation, whichever produces the higher low member elevation 
(the low member elevation is the elevation of the lowest member of the structure that is 
perpendicular to the flow of water).  In areas where existing conditions limit the vertical 
clearance or it is not feasible for economic reasons to obtain these clearances, the 
District may give consideration to a reduction.  However, in no case will an elevation be 
allowed less than two (2) feet above the design water surface elevation. 
 
The applicant’s request for waiver of the District’s criteria is based on “substantial 
hardship”.  The lowest proposed elevation of the NW 138th Street Bridge is at span 3 
which will be set at 8.203’ NGVD which exceeds the vertical clearance of two (2) feet 
above the design water surface (DWS) elevation (DWS is 4.5’ NGVD) or 6.5’ NGVD.  
However, the low member elevation will be approximately three (3) inches lower than six 
(6) feet above optimum water surface elevation (Opt. WS) of (Opt. WS 2.5’ NGVD) or 
8.5’ NGVD.  The applicant asserts that the roadway geometry does not permit the bridge 
to be made any higher without substantial additional improvements to US 27.  The 
District’s Operation and Maintenance Resources staff has determined that the proposed 
facilities will not significantly interfere with the District’s access and ability to perform 
necessary construction, alteration, operation and maintenance activities, so the purpose 
of the underlying statute will be achieved. 
 
The applicant’s petition has been reviewed by the Office of Counsel for compliance with 
the applicable legal requirements.  Pursuant to Section 120.542(6), F.S. notice of  the 
petition was provided to the Department of State and was published in Volume 32, 
Number 50 of the Florida Administrative Weekly on December 15, 2006.  No public 
comments were received. 
 
Therefore, staff recommends approval of the issuance of a Modification to Right of Way 
Occupancy Permit Number 4582 and approval of the petition for Waiver of the District’s 
criteria which governs the minimum low member elevation of pile-supported facilities 
within Works or Lands of the District.   
(prescriptive rights) 
 

2. Consideration of a request submitted by the City of Wilton Manors (Application Number 
05-0513-5, Permit No. 13001) for issuance of a Right of Way Occupancy Permit for the 
proposed construction of a boat ramp, dock, ADA access ramp with walkway, culvert 
connection with rip-rap headwall/flume, mitigation plantings and waiver of the District’s 
criteria for the proposed construction of a pavilion with decking, light fixtures with buried 
electrical service, landscaping, signage, fencing, asphalt parking area, curb and 
stormwater treatment facilities to be placed within the east right of way of C-13 
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RIGHT OF WAY OCCUPANCY PERMIT REQUESTS WITH WAIVER OF 
DISTRICT CRITERIA 

immediately north of the Powerline Road bridge.  Location: Broward County, Section 28, 
Township 49 South, Range 42 East. 

  
The applicant’s petition requests a waiver of the District’s criteria governing the 
placement of permanent and semi-permanent above-ground facilities within 40’ of the 
top of canal bank, placement of drainage treatment facilities and parking/vehicular use 
and signage within Works or Lands of the District.  The applicant’s petition is based on 
“substantial hardship”.  The applicant asserts the City has proposed the development of 
a boat ramp as a community amenity and that there are no alternative locations for a 
public access facility to Florida’s waterways and navigable canals within the City without 
encroaching into the District’s right of way.  The design of the facility includes a 100’ 
staging area with access gates upstream of the bridge for District equipment and staging 
operations.  District’s Operations and Maintenance Resource staff has reviewed the 
applicant’s proposal and site conditions and has determined that the proposed facilities 
will not interfere with the District's current or future ability to perform necessary 
construction, alteration, operation and maintenance activities, so the purpose of the 
underlying statute will be achieved. 
 
The District provided individual courtesy notices of the City’s request for issuance of a 
Right of Way Occupancy Permit to adjacent property owners located along the right of 
way of C-13 (South Fork of the Middle River) one lot upstream and downstream of the 
proposed park area.  No comments were received in response to the notices.  
 
Previously, in 2003, the District’s Governing Board granted a waiver of the District’s 
criteria and approved issuance of a Right of Way Occupancy Permit for the same use 
and facilities as currently proposed; however, the Right of Way Occupancy Permit 
expired under its own terms on November 30, 2004 due to the failure of the permittee to 
begin work or to request an extension to the permit expiration date. 
 
The applicant’s petition has been reviewed by the Office of Counsel for compliance with 
the applicable legal requirements.  Pursuant to section 120.542(6), F.S., notice of the 
petition was provided to the Department of State and published in Volume 32, Number 
49 of the Florida Administrative Weekly on December 8, 2005.  No public comments 
were received. 
 
Therefore, staff recommends approval of the issuance of Right of Way Occupancy 
Permit Number 13001, and approval of the petition for waiver of the District’s criteria 
which governs the placement of permanent and semi-permanent aboveground facilities 
within 40’ of the top of the canal bank, placement of drainage treatment facilities, 
parking/vehicular use and signage within Works or Lands of the District. 
(Fee & Prescriptive) 
______________________________________________________________________ 

3. Consideration of a petition by Donald A. Murphy (Application Number 06-1106-1, 
Permit Number 13004) for Waiver of District criteria and issuance of Right of Way 
Occupancy Permit for the proposed temporary vehicular use of a L-28 right of way to 
gain access to the applicant’s camp which is located in Section 23, Township 51, Range 
34 East, Collier County. Location: L-28 is located in Broward and Miami-Dade County. 

  
The applicant’s request for waiver of the District’s criteria, which governs the 
requirement that, except for utilities, an applicant must own or lease the land lying 
adjacent to the District Work within Works or Lands of the District is based on substantial 
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RIGHT OF WAY OCCUPANCY PERMIT REQUESTS WITH WAIVER OF 
DISTRICT CRITERIA 

hardship.  The applicant asserts that the only other available access to his camp is from 
Tamiami Trail via a “buggy road” through woods which crosses the Jetport Property – 
this route is approximately 34 miles one way (12 hours) and in consideration of the 
applicant’s age and health the applicant does not feel it is a safe route for him to travel.  
The applicant claims to have been utilizing the L-28 right of way for access to his 
property (camp) for approximately 44 years and possessed an unauthorized key to the 
District’s vehicular barricade (gate).  (This access was unauthorized and was discovered 
when the District changed the locks as part of its Key Program. 
 
Utilization of the District’s right of way for vehicular access would only be at those times 
when water levels are low and the use of airboats to reach the cabin was not possible.  
The applicant has obtained a permit from the National Park Services for access from L-
28 to the campsite/cabin; the Florida Fish and Wildlife Conservation Commission has 
also granted a permit for access to cross the Water Conservation Area via airboat 
leaving from Holiday Park and U.S. 27 (S.R. 441) at times of high water.  The applicant 
states that the inability to have access to his cabin to maintain the property as required 
by the Park Service would cause violations and possible loss of property.  In addition the 
applicant states: “my family and grandchildren as a family tradition, spend Thanksgiving 
and other holidays at the property and cabin, which has been in the family through 2 and 
3 generations.”   
 
The applicant has agreed to provide insurance coverage naming the District as an 
addition insured. 
 
The initial authorization will limit the applicant’s use of the L-28 right of way to that 
portion from Tamiami Trail to a point just north of S-344.  At such time as the applicant 
can show that he has obtained the approval of the Miccosukee Tribe to enter the 
Miccosukee Leased Lands, the area of L-28 authorized for use by the applicant will be 
extended to the northerly terminus of L-28.  
 
The District’s Operations and Maintenance Resource staff have reviewed the proposal 
and have determined that the proposed temporarily vehicular use of the L-28 right of 
way will not significantly interfere with the District's current ability to perform necessary 
construction, alteration, operation and routine maintenance activities, so the purpose of 
the underlying statute will be achieved. 
 
The applicant’s petition has been reviewed by the Office of Counsel for compliance with 
the applicable legal requirements.  Pursuant to section 120.542(6), F.S., notice of the 
petition was provided to the Department of State and was published in Volume 32, 
Number 47, of the Florida Administrative Weekly on November 22, 2006.  No public 
comments were received.    
 
Therefore, staff recommends approval of the issuance of Right of Way Occupancy 
Permit Number 13004 and approval of the petition for waiver of the District’s criteria 
which governs the requirement that, except or public and private utilities, an applicant 
must own or lease the land lying adjacent to the District Work within Works or Lands of 
the District. 
(Easement) 
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RIGHT OF WAY OCCUPANCY PERMIT REQUESTS WITH WAIVER OF 
DISTRICT CRITERIA 

4. Consideration of a request by James W. Brownell and Bessie L. Landis (Application 
Number 06-0803-2, Permit Number 13005) for issuance of a Right of Way Occupancy 
Permit to allow an existing bulkhead to remain and waiver of the District’s criteria to 
allow an existing wood rail fence (located on top of the existing bulkhead) and a portion 
of an existing residence building to remain within the south right of way of C-6 adjacent 
8211 NW South River Drive. Location:  Miami-Dade, Section 11, Township 53 South, 
Range 40 East 

 
The applicant’s request for waiver of the District’s criteria which governs the placement 
of permanent and semi-permanent above-ground facilities within 40 feet of top of the 
canal bank within Works or Lands of the District is based on both substantial hardship 
and principles of fairness.  The applicant asserts that the residence has existed at its 
present location since 1953; is the applicant’s primary residence and the applicant is not 
financially able to re-model the home or relocate.  The applicant placed the fencing to 
comply with the Town of Medley who now require owners to place fencing along the 
canal (or bulkhead) or be in violation.  The District’s Operations and Maintenance 
Resource staff has stated that the existing encroachments will not interfere with the 
District’s ability to perform necessary construction, alteration, operation and routine 
maintenance activities, so the purpose of the underlying statue will be achieved. 
 
The applicant’s petition has been reviewed by the Office of Counsel for compliance with 
the applicable legal requirements.  Pursuant to section 120.542(6), F.S., notice of 
petition was provided to the Department of State and was published in Volume 32, 
Number 47, of the Florida Administrative Weekly on November 22, 2006.  No public 
comments were received.  
 
Therefore, staff recommends approval of the issuance of Right of Way Occupancy 
Permit Number 13005 and approval of the petition for waiver of the District’s criteria 
which governs the placement of permanent and semi-permanent above-ground facilities 
within 40 feet of top of the canal bank within Works or Lands of the District. 
(Easement) 
___________________________________________________________________ 
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