
M E M O R A N D U M 
 

 
TO:  Governing Board Members 
 
FROM: Sheryl G. Wood, General Counsel 
 
DATE: December 8, 2009 
 
SUBJECT: Action Required 

Authorization to file suit — Seek to Obtain a Declaratory Judgment  
about Florida property law as it applies to an application to 
bulkhead and fill in privately owned submerged land located in Lake 
Worth Lagoon, Palm Beach County, Florida. 

 
Background 
In 2007, District staff received Application Number 070619-12 from William I. 
Donner, which is a request for an Environmental Resource Permit to authorize 
bulkheading and filling in 2.03 acres of a 2.58 acre parcel of privately owned 
submerged lands in Lake Worth Lagoon and construction and operation of a 
surface water management system to serve 2.03 acres of a multi-family 
development known as Palm Beach Townhomes.  However, the deed provided 
as proof of title is silent regarding the lawful ability of the grantee to bulkhead and 
fill in submerged lands granted after the repeal of the Butler Act on June 11, 
1957.  District staff is therefore in doubt about whether the quality of title 
submitted as proof of ownership of submerged lands is sufficient to allow 
consideration of an application for the proposed project.  On December 1, 2009, 
District staff recommended denial of the permit application based on the 
applicant’s failure to meet the requirements of Part IV of Chapter 373, Florida 
Statutes, Sections 40E-4.301 and 40E-4.302, Florida Administrative Code 
(F.A.C.), and Section 4.0, 5.0, and 9.0 Basis of Review for Environmental 
Resource Permits (adopted by Rule 40E-4.091(1)(a), F.A.C.).   
 
The District Staff requests the Governing Board to authorize the District Staff to 
file suit for declaratory judgment, pursue any appropriate damages or remedies, 
and take all appropriate action, including the authority to settle the matter, 
against William I. Donner and any other appropriate or necessary parties.  
 
How this helps meet the District’s 10 year Strategic Plan 
This effort directly supports the District’s regulation mission. 
 
Funding Source 
This litigation will be handled by the District’s Office of Counsel. Any costs 
associated with this litigation will be paid from budgeted ad valorem funds. 
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This Board item impacts what areas of the District, both resource areas and 
geography? 
The subject property is located in Lake Worth Lagoon in Palm Beach County and 
impacts the District’s water resources by adversely impacting wetland functions 
and water resources, including wetland habitat and seagrass habitat.  
 
What concerns could this Board item raise? 
This matter may raise concerns about future applications to fill in submerged 
lands, both publicly and privately owned.   
 
Why should the Governing Board approve this item? 
The Governing Board should approve this item to address the uncertainty of 
District staff’s ability to consider these applications and projects and to address 
the potential future liability of the District for claims arising out of current and 
future staff determinations on applications to bulkhead and fill in submerged land.  
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