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(including administrative 
changes needed to 
incorporate cross 
references to Chapter 
40E-2, 40E-8, and 40E-20 
and to update citations to 
the Water Use Basis of 
Review) 



40E-2.091 Publications Incorporated by Reference. 

 The “Basis of Review for Water Use Permit Applications within the South 

Florida Water Management District – _____________, 2007 August 31,2003," is 

hereby published by reference and incorporated into this chapter. A current 

version of this document is available upon request. 

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.042, 

373.0421, 373.219, 373.223, 373.224, 373.229, 373.232, 373.233, 373.236, 

373.239 FS. History–New 9-3-81, Formerly 16K-2.035(1), Amended 2-24-85, 11-

21-89, 1-4-93, 4-20-94, 11-26-95, 7-11-96, 4-9-97, 12-10-97, 9-10-01, 12-19-01, 

8-1-02, 6-9-03, 8-31-03, _______. 

(The following represents proposed changes to the "Basis of Review for Water 

Use Permit Applications within the South Florida Water Management District - 

August 31, 2003") 

Section 1.8 Definitions 
 
Allocation Coefficient through Area of Influence -   No Change. 

Certification or Certify – means the formal determination by the District, 

through a validation process consistent with state and federal law, of the total 

amount of water made available for consumptive use by a water resource 

development project or project phase.  

Cone of Depression through Listed Species - No Change.   

Lower East Coast Everglades Waterbodies - as used in Section 3.2.1.E., is 

defined as the surface and ground water from Water Conservation Area 1, 2A, 



3A and 3B, the Holeyland/Rotenberger wildlife management areas, and the 

freshwater portions of Everglades National Park, as depicted in Figure 3-1. 

Maximum Monthly Allocation through National Geodetic Vertical Datum 

(NGVD)  - No Change. 

North Palm Beach County /Loxahatchee River Watershed Waterbodies - as 

used in Section 3.2.1.E., is defined as the surface and ground water from the 

Grassy Waters Preserve, Water Catchment Area, Pal-Mar and J.W. Corbett 

Wildlife Management Area, Loxahatchee Slough, Loxahatchee River, Riverbend 

Park, Jonathan Dickenson State Park, Kitching Creek, Moonshine Creek, 

Cypress Creek, and Hobe Grove Ditch, as depicted in Figure 3-2. 

Other Surface Waters through Xeriscape - No Change. 

3.2.1 Restricted Allocation Areas. 

A. through D.    No change. 

 E. In addition to all other applicable consumptive use statutory and rule 

provisions, the following restrictions shall apply when allocating water by permit 

for water use withdrawals within the Northern Palm Beach County Service Area 

and Lower East Coast Service Areas 1, 2 or 3.   

 This section is a component of recovery strategies for minimum flows and 

levels for the Everglades and the Northwest Fork of the Loxahatchee River, as 

set forth in Chapter 40E-8, F.A.C., and assists in implementing the objective of 

the District to ensure that water necessary for Everglades restoration is not 

allocated for consumptive use upon permit renewal or modification under this 

rule.  



  (1)  The additional restrictions in this section shall only apply to 

applications for new or modified permits or for permit renewals.    

 
  (2)  Except as provided in this section, an applicant must demonstrate, 

pursuant to the impact evaluation provisions in Section 1.7.5.2., the requested 

allocation will not cause a net increase in the volume or cause a change in timing 

on a monthly basis  of surface and  ground water withdrawn from the Lower East 

Coast Everglades Waterbodies or the North Palm Beach County/Loxahatchee 

River Watershed  Waterbodies (which are hereinafter referred to as the 

“Waterbodies”) over that resulting from the base condition water use.    

  The evaluation of water withdrawn from Waterbodies under this section 

shall address the impacts of the proposed use on surface and ground water from: 

(a) integrated conveyance systems that are hydraulically connected to the 

subject Waterbodies  and are tributary to or receive water from such 

Waterbodies; and (b) the Waterbodies.  Integrated conveyance systems that are 

hydraulically connected to the subject Waterbodies include primary canals used 

for water supply including, but not limited to, the Central and Southern Florida 

Project Canals, and secondary and tertiary canals that derive water from primary 

canals.       

  (3)   The “base condition water use” shall be as provided below, but in 

no case shall exceed the withdrawal permitted to the applicant as of April 1, 

2006:   

 (a) for the public water supply use class, the maximum quantity of 

water withdrawn by the applicant from the permitted source during any 



consecutive twelve month period during the five years preceding April 1, 

2006.  If a permit allocation existing as of April 1, 2006 contains an 

allocation based on a conversion of a water treatment system, the base 

condition water use shall be increased to account for the additional 

volume used assuming the modified treatment system was operational as 

of April 1, 2006;    

 (b) for the irrigation use class, the quantity of water calculated using 

Section 2.3.2 to meet demands for the following:  1. the number of acres 

actively irrigated by the applicant over the duration of the irrigation permit 

existing as of April 1, 2006; or 2. if the irrigation project, or a portion 

thereof, has not yet been constructed pursuant to a required surface water 

management construction permit or environmental resource permit as of 

April 1, 2006, the number of acres authorized to be irrigated by such 

project when constructed, consistent with a water use permit existing as of 

April 1, 2006;   

 (c) for the diversion and impoundment use class, the demands of the 

applicant calculated pursuant to Section 2.7.2 for the physical conditions 

of the diversion and impoundment systemas of April 1, 2006; or 

 (d) for other use classes, the quantity of water withdrawn by the 

applicant during the twelve months preceding April 1, 2006. 

 In determining the base condition water use, pursuant to subsections (a) 

through (d) above, the district shall consider and allow adjustments if the 

applicant demonstrates that such  use is not representative of normal operations 



due to unanticipated conditions affecting the actual quantity of water withdrawn, 

such as extreme climatic conditions or equipment failure.  Only uses conducted 

consistent with the existing consumptive use permit limiting conditions shall be 

considered in identifying the base condition water use.    The base condition 

water use shall not exceed that permitted as of April 1, 2006. 

 The base condition water use shall include water made available through 

implementation of offsets, alternative water supplies, or terminated or reduced 

base condition water uses, specifically required by permit limiting condition to 

prevent increased water from being withdrawn from the subject Waterbodies. 

Under these circumstances, the applicant shall demonstrate that such actions 

were implemented and function as required by the permit. 

 (4)  Applicants shall conduct a preliminary evaluation to determine whether 

the proposed use has the potential for increasing the withdrawal of water from 

the Waterbodies over the applicant’s base condition water use. Such preliminary 

evaluations may include a basic analytic impact assessment described in Section 

1.7.5.2.A. or other acceptable evaluation pursuant to Section 1.7.5.  

 If based on a preliminary evaluation the proposed use has the potential for 

increasing the withdrawal of water from the Waterbodies, the following two 

evaluations will be compared to identify any changes in location, timing and 

volume of the withdrawals from the Waterbodies:    

(a)  A quantification of the withdrawal of surface and  ground water  from 

the Waterbodies under the base condition water use; and  



(b)  A quantification of the withdrawal of surface and ground water from 

the Waterbodies under  the requested allocation. 

 In conducting this evaluation, the applicant shall consider the timing of the 

withdrawals as they affect the Waterbodies,  i.e., the public water supply use 

class requires water throughout the year based on seasonal demand trends of 

the service area, versus the agriculture use class which uses water based on 

growing cycles of the particular crop.    

 When evaluating the affects of the proposed use on the Waterbodies, the 

applicant shall evaluate the resource efficiency of the use, i.e., the public water 

supply class demands are based on the demands of the service area and the 

type of treatment, and generally do not provide return flow to the source at the 

location of the withdrawal;  whereas, the agricultural use class demands are 

based on the crop type, irrigation method and soil conditions, and typically 

provide some component of recharge at or near the point of withdrawal.  The 

location component is evaluated based on the distance of the withdrawal from 

and the specific individual area of the subject Waterbodies as depicted in as 

depicted in Figures 3-1 and 3-2, e.g., Water Conservation Area 1, 2A, or 2B, or 

the Northwest Fork of the Loxahatchee River or Loxahatchee Slough.    

 (5)  If the comparison of the evaluations identified in Paragraph (4)  

identifies an increase in the volume or change in timing of water requested to be 

withdrawn from the Waterbodies, the applicant shall do one or more of the 

following:  



(a) Certified project water.  Identify that additional water from the 

Waterbodies has been made available through implementation of a project 

for water resource development, as defined in Section 373.019(22), 

Florida Statutes, and such water has been certified as available by the 

Governing Board, as defined in Section 1.8.  

 

 (b) Offsets.  Propose, identify a schedule for implementation, and 

construct and operate adequate offsets to eliminate the projected increase 

in volume or change in timing of withdrawals from the Waterbodies over 

the base condition water use.  An offset will be approved if it prevents an 

increase in volume or change in timing of surface and groundwater 

withdrawn from the Waterbodies over the base condition water use.  

Offsets include the use of recharge systems and seepage barriers that 

meet the above requirement;  

 (c)  Alternative water supply. Propose, identify a schedule for 

implementation, and construct and operate alternative water supplies, as 

defined in Section 373.019(1), Florida Statutes.   An alternative water 

supply will be approved under this rule if it is adequate to meet the 

reasonable increased demands without causing an increased volume  or 

change in timing of the withdrawal from the Waterbodies over the base 

condition water use; 

 (d) Terminated or reduced base condition water use.  Identify 

terminated or reduce base condition water uses as stated below.  The 



request will be approved if the applicant demonstrates that the requested 

allocation does not cause an increase in volume or change in timing of 

withdrawals from the Waterbodies over the applicant’s base condition 

water use due to the reduction or elimination of other base condition water 

uses that existed on April 1, 2006. The applicant must demonstrate that 

water is available through providing documentation of the modification or 

termination of the historic consumptive use permit prior to issuance of the 

proposed permit under this rule; or,  

 (e) Available wet season water.  Identify water is available during the 

wet season as set forth below.  The wet season water will be approved if 

the applicant demonstrates that water is available under the conditions 

described below during the wet season, provided the applicant 

demonstrates that such water is  not required to achieve the restoration 

benefits to the Waterbodies pursuant to the Comprehensive Everglades 

Restoration Plan, North Palm Beach County Comprehensive Water 

Management Plan, and the Acceler8 program.  Water available under 

these conditions shall be limited to the wet season discharges that are 

projected to persist following implementation of the entire Comprehensive 

Everglades Restoration Plan, North Palm Beach County Comprehensive 

Water Management Plan, and the Acceler8 program.  

 1. Available surface water discharges during the wet season shall 

be identified based on best available information at the time of permit 

application evaluation used to quantify surface water flows from or to 



the restored Waterbodies, as reflected in the Comprehensive 

Everglades Restoration Plan, North Palm Beach County 

Comprehensive Water Management Plan, and the Acceler8 program, 

in their entirety; 

 2. Available wet season surface water discharges will be identified 

based on 1 in 10 drought conditions during May 1st through November 

1st, as determined by annual rainfall statistics measured from gauges 

that are proximal to the applicant’s point of withdrawal defined in Part B 

Water Use Management System Design and Evaluation Aids, Part IV 

Supplemental Crop Requirement and Withdrawal Calculation; and, 

 3.  Wet season surface water requested by the applicant must 

be derived within the same hydrologic area where the available surface 

water is identified.  

 Offsets, alternative water sources and terminated or reduced base condition 

water uses  implemented after April 1, 2006 shall be considered in addressing 

requested increases in withdrawals from Waterbodies under this section.  

Notwithstanding, as stated in Paragraph 3, water made available from the 

permitted source through offsets, alternative water supplies and terminated or 

reduced base condition water uses implemented consistent with permit limiting 

conditions to prevent increased water from being withdrawn from the subject 

Waterbodies, shall be considered in the base condition water use. 



 (6)  Consistent with subsection (5), the permit applicant may obtain an 

allocation for additional water from the Waterbodies over the applicant’s base 

condition water use, as identified below:   

    (a)  Certified project water. Water certified by the Governing Board as 

available for consumptive use through operation of a water resource 

development project, as provided in Section (5)(a); 

(b)  Temporary allocation.  Water temporarily required to meet the 

applicant’s reasonable demands while implementing  an alternative water 

supply pursuant to subsection (5)(c) or while implementing an offset 

identified pursuant to subsection (5)(b).   The permit will be conditioned 

with dates and milestones for development of the alternative water supply 

or offset.   A temporary allocation shall be reduced to be consistent with 

this section when the alternative source is projected to be available, 

consistent with permit limiting conditions. The temporary allocation shall 

be adjusted, as necessary, to reflect the offset on the Waterbodies when 

the offset is projected to be available, consistent with the permit limiting 

conditions.  

The limiting conditions governing the quantity and time period for the 

temporary allocation shall be based on expected due diligence of the 

permit applicant, as determined by applying the factors in subparagraphs 

1. through 3., below, to implement the alternative water supply  or offset in 

an expeditious manner, not to exceed five years unless specifically 



approved by the Governing Board.  The time period shall be determined 

considering the following factors: 

1.  The projected time period for design, receipt of necessary 

authorizations, and construction of the alternative supply or offset;  

2. The timing of demands to be met from the alternative supply or 

offset;  

3. Other factors that indicate the reasonable period required to 

develop the alternative supply or offset. 

 (c)   Water made available through implementation of offsets or the 

termination or reduction of  base condition water use withdrawals.  Water 

made available through implementation of offsets pursuant to subsection 

(5)(b) or water made available through the termination or reduction of  

other users’ base condition water use withdrawals pursuant to subsection 

(5)(d), consistent with permit limiting conditions; or,  

(d)     Available wet season water.  Water available during the wet season, 

provided the applicant demonstrates that such water is  not required to 

achieve the restoration benefits to the Waterbodies pursuant to the 

Comprehensive Everglades Restoration Plan, North Palm Beach County 

Comprehensive Water Management Plan, and the Acceler8 program, 

pursuant to subsection 5(e).    Pursuant to permit limiting conditions, 

additional surface water withdrawals will be permitted only when flood 

control regulatory releases are being made, and not when water supply 

deliveries are being made, from the Waterbodies.    



(7)  Permit applicants must meet the requirements of any established 

minimum flow and level and water reservation, if applicable.   

40E-2.301 Conditions for Issuance of Permits. 

 (1) (a) through (g) No Change. 

 (h) Makes use of a reclaimed water source in accordance with the 

criteria contained in the “Basis of Review for Water Use Permit Applications 

within the South Florida Water Management District -__________, 2007”, 

incorporated by reference in Rule 40E-2.091, F.A.C. 

 (1)(i) through (j) No Change. 

 (2) In order to satisfy the conditions for permit issuance in subsection 

(1), the permit applicant must provide reasonable assurances that the criteria in 

the “Basis of Review for Water Use Permit Applications within the South Florida 

Water Management District - ______________, 2007”, incorporated by reference 

in Rule 40E-2.091, F.A.C., are met. 

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.023, 

373.042, 373.0421, 373.185, 373.219, 373.223, 373.226, 373.236, 373.250 FS. 

History–New 9-3-81, Formerly 16K-2.035(2), Amended 2-24-85, 1-4-93, 4-20-94, 

7-11-96, 4-9-97, 12-10-97, 9-10-01, 8-1-02, 8-31-03, _______. 

40E-2.321 Duration of Permit. 

 General Duration Provision. When requested by an applicant, a 

consumptive use permit shall have a duration of 20 years provided the applicant 

provides sufficient data to demonstrate reasonable assurance that the proposed 

use meets the conditions for issuance for the requested 20 year permit duration; 



or otherwise, permits may be issued for a shorter duration that reflects the period 

for which such reasonable assurances can be provided. This determination will 

be made pursuant to requirements in Rule 40E-2.301, F.A.C., and the “Basis of 

Review for Water Use Permit Applications within the South Florida Water 

Management District - ____________, 2007”, incorporated by reference in Rule 

40E-2.091, F.A.C. 

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.236 FS. 

History–New 9-3-81, Amended 2-24-85, 4-20-94, 7-11-96, 8-31-03, ________. 

40E-2.331 Modification of Permits. 

 (1) through (3) No Change. 

 (4)(a) through (4)(a)2. No Change. 

 3. Does not potentially interfere with any presently existing legal use 

of water, cause environmental harm, saltwater intrusion, pollution of the water 

resources, harm to offsite land uses, or does not otherwise raise issues requiring 

a Staff determination of whether such impacts would occur pursuant to the “Basis 

of Review for Water Use Permit Applications within the South Florida Water 

Management District - __________________, 2007”, incorporated by reference 

in Rule 40E-2.091, F.A.C.; and 

 4. through 5. No Change. 

 (b) No Change. 

Specific Authority 373.044, 373.113 FS. Law Implemented 373.223, 373.229, 

373.239 FS. History–New 9-3-81, Formerly 16K-2.09(1), Amended 4-20-94, 7-

11-96, 4-9-97, 12-10-97, 8-1-02, _________. 



40E-2.381 Limiting Conditions. 

 The Board shall impose on any permit granted under this chapter such 

reasonable standard and special permit conditions as are necessary to assure 

that the permitted use or withdrawal will be consistent with the overall objectives 

of the District, will not be harmful to the water resources of the District, is 

reasonable-beneficial, will not interfere with any presently existing legal uses, 

and is consistent with the public interest. Standard permit conditions in Section 

5.1 of the “Basis of Review for Water Use Permit Applications within the South 

Florida Water Management District - _____________, 2007”, incorporated by 

reference in Rule 40E-2.091, F.A.C., shall be set forth in the permit.  Special 

permit conditions, including those specified in Section 5.2 of the “Basis of Review 

for Water Use Permit Applications within the South Florida Water Management 

District - _____________, 2007”, shall be set forth in the permit. 

Specific Authority 373.044, 373.113, 373.171 FS. Law Implemented 373.042, 

373.0421, 373.219(1) FS. History–New 9-3-81, Amended 2-24-85, 7-26-87, 4-20-

94, 7-11-96, 4-9-97, 12-10-97, 9-10-01, 8-1-02, _________. 

 



 







 

40E-8.421 Prevention and Recovery Strategies. 

 (1) (a) through (b) No Change. 

 (c) The rules implementing water resource protection tools, including 

Chapters 40E-2, 40E-8, 40E-20, 40E-21, and 40E-22, F.A.C., and the "Basis of 

Review for Consumptive Use Permits Within the South Florida Water 

Management District ______, 2007", identify the specific factors and conditions 

that will be applied and considered in implementing the conceptual model. Due to 

the extreme variations in water resource conditions, climatic conditions, 

hydrologic conditions, and economic considerations that will be faced when 

implementing these rules, it is critical to apply such criteria flexibly and to reserve 

for the governing board the ability to implement water resource protection and 

allocation programs considering all of the District’s missions under Chapter 373, 

F.S., and to balance water supply, flood protection, resource protection and 

water quality protection needs. Implementation of the recovery and prevention 

strategies will be achieved in compliance with the assurances to consumptive 

users and to natural systems contained in the LEC Plan and the LWC Plan. 

 (d) through (f) No Change. 

 (2) through (6) No Change. 

 (7) Northwest Fork of the Loxahatchee River Recovery Strategy: 

Purpose and Intent. 

 (a) The Northwest Fork of the Loxahatchee River is currently not 

meeting the MFL and requires implementation of a recovery strategy to achieve 



the MFL as soon as practicable, consistent with Section 373.0421, F.S. The 

recovery strategy consists of projects contained within the following approved 

plans: the Lower East Coast Regional Water Supply Plan (LEC Plan), the 

Comprehensive Everglades Restoration Plan (CERP), and the Northern Palm 

Beach County Comprehensive Water Management Plan (NPBCCWMP). Four 

phases of recovery are identified in the Technical Documentation to Support 

Development of Minimum Flows and Levels for the Northwest Fork of the 

Loxahatchee River, November 2002, which are projected to increase flows to 

meet the MFL for the Northwest Fork of the Loxahatchee River. As part of the 

recovery strategy, as provided in this rule, the consumptive use permitting and 

water shortage requirements in this Chapter and Chapters 40E-2, 40E-20, and 

40E-21, F.A.C., and the "Basis of Review for Water Use Permit Applications 

within the South Florida Water Management District - ___________, 2007", 

including Section 3.2.1.E. regarding Restricted Allocation Areas for Lower East 

Coast Everglades Waterbodies and North Palm Beach County/Loxahatchee 

River Watershed Waterbodies, shall apply to consumptive use direct and indirect 

withdrawals from surface and groundwater sources from the Northwest Fork of 

the Loxahatchee River and those areas directly tributary to the Northwest Fork. 

 (b) through (g) 

 (8) through (9) No Change. 

Specific Authority §§ 9, 10 P.L. 83-358, 373.044, 373.113, 373.171 FS. Law 

Implemented 373.016, 373.036, 373.0361, 373.042, 373.0421, 373.175, 

373.216, 373.219, 373.223, 373.246 FS. History–New 9-10-01, Amended 11-11-



02, 4-1-03, 1-19-06, 12-12-06, _____. 

40E-20.011 Policy and Purpose. 

 (1) No Change. 

 (2) District staff shall take final agency action on applications submitted 

under this rule pursuant to Section 373.118, F.S., and this chapter. If an 

application for any proposed water use does not meet the provisions of this 

chapter, the District will provide the permit applicant with the option to either 

withdraw the general permit application, or supply the additional information and 

fee required for an individual permit. In the event one of these options is not 

selected, staff will recommend that the Governing Board deny the general permit 

application. Where applicable, criteria in the “Basis of Review for Water Use 

Permit Applications within the South Florida Water Management District - 

_______________, 2007” incorporated by reference in Rule 40E-20.091, F.A.C., 

will be utilized to determine whether the conditions for issuance in Rule 40E-

20.301, F.A.C., are satisfied. 

Specific Authority 373.044, 373.083, 373.113, 373.118 FS. Law Implemented 

373.042, 373.0421, 373.083, 373.103(4), 373.118, 373.219 FS. History–New 9-

3-81, Formerly 16K-2.032(4), 16K-3.031(4), Amended 4-20-94, 7-11-96, 4-9-97, 

12-10-97, 11-4-01, 8-14-02, 8-31-03, ______. 

40E-20.091 Publications Incorporated by Reference. 

 The “Basis of Review for Water Use Permit Applications within the South 

Florida Water Management District – ______________, 2007 August 31, 2003”, 

is hereby published by reference and incorporated into this chapter. A current 



version of this document is available upon request. 

Specific Authority 373.044, 373.113, 373.118 FS. Law Implemented 373.042, 

373.0421, 373.103(4), 373.118, 373.223, 373.229 FS. History–New 8-14-02, 

Amended 8-31-03, _______ 

Section 1.8 Definitions 
 
Allocation Coefficient through Area of Influence -   No Change. 

Certification or Certify – means the formal determination by the District, 

through a validation process consistent with state and federal law, of the total 

amount of water made available for consumptive use by a water resource 

development project or project phase.  

Cone of Depression through Listed Species - No Change.   

Lower East Coast Everglades Waterbodies - as used in Section 3.2.1.E., is 

defined as the surface and ground water from Water Conservation Area 1, 2A, 

3A and 3B, the Holeyland/Rotenberger wildlife management areas, and the 

freshwater portions of Everglades National Park, as depicted in Figure 3-1. 

Maximum Monthly Allocation through National Geodetic Vertical Datum 

(NGVD)  - No Change. 

North Palm Beach County /Loxahatchee River Watershed Waterbodies - as 

used in Section 3.2.1.E., is defined as the surface and ground water from the 

Grassy Waters Preserve, Water Catchment Area, Pal-Mar and J.W. Corbett 

Wildlife Management Area, Loxahatchee Slough, Loxahatchee River, Riverbend 

Park, Jonathan Dickenson State Park, Kitching Creek, Moonshine Creek, 

Cypress Creek, and Hobe Grove Ditch, as depicted in Figure 3-2. 



Other Surface Waters through Xeriscape - No Change. 

3.2.1 Restricted Allocation Areas. 

A. through D.    No change. 

 E. In addition to all other applicable consumptive use statutory and rule 

provisions, the following restrictions shall apply when allocating water by permit 

for water use withdrawals within the Northern Palm Beach County Service Area 

and Lower East Coast Service Areas 1, 2 or 3.   

 This section is a component of recovery strategies for minimum flows and 

levels for the Everglades and the Northwest Fork of the Loxahatchee River, as 

set forth in Chapter 40E-8, F.A.C., and assists in implementing the objective of 

the District to ensure that water necessary for Everglades restoration is not 

allocated for consumptive use upon permit renewal or modification under this 

rule.  

  (1)  The additional restrictions in this section shall only apply to 

applications for new or modified permits or for permit renewals.    

 
  (2)  Except as provided in this section, an applicant must demonstrate, 

pursuant to the impact evaluation provisions in Section 1.7.5.2., the requested 

allocation will not cause a net increase in the volume or cause a change in timing 

on a monthly basis  of surface and  ground water withdrawn from the Lower East 

Coast Everglades Waterbodies or the North Palm Beach County/Loxahatchee 

River Watershed  Waterbodies (which are hereinafter referred to as the 

“Waterbodies”) over that resulting from the base condition water use.    



  The evaluation of water withdrawn from Waterbodies under this section 

shall address the impacts of the proposed use on surface and ground water from: 

(a) integrated conveyance systems that are hydraulically connected to the 

subject Waterbodies  and are tributary to or receive water from such 

Waterbodies; and (b) the Waterbodies.  Integrated conveyance systems that are 

hydraulically connected to the subject Waterbodies include primary canals used 

for water supply including, but not limited to, the Central and Southern Florida 

Project Canals, and secondary and tertiary canals that derive water from primary 

canals.       

  (3)   The “base condition water use” shall be as provided below, but in 

no case shall exceed the withdrawal permitted to the applicant as of April 1, 

2006:   

 (a) for the public water supply use class, the maximum quantity of 

water withdrawn by the applicant from the permitted source during any 

consecutive twelve month period during the five years preceding April 1, 

2006.  If a permit allocation existing as of April 1, 2006 contains an 

allocation based on a conversion of a water treatment system, the base 

condition water use shall be increased to account for the additional 

volume used assuming the modified treatment system was operational as 

of April 1, 2006;    

 (b) for the irrigation use class, the quantity of water calculated using 

Section 2.3.2 to meet demands for the following:  1. the number of acres 

actively irrigated by the applicant over the duration of the irrigation permit 



existing as of April 1, 2006; or 2. if the irrigation project, or a portion 

thereof, has not yet been constructed pursuant to a required surface water 

management construction permit or environmental resource permit as of 

April 1, 2006, the number of acres authorized to be irrigated by such 

project when constructed, consistent with a water use permit existing as of 

April 1, 2006;   

 (c) for the diversion and impoundment use class, the demands of the 

applicant calculated pursuant to Section 2.7.2 for the physical conditions 

of the diversion and impoundment systemas of April 1, 2006; or 

 (d) for other use classes, the quantity of water withdrawn by the 

applicant during the twelve months preceding April 1, 2006. 

 In determining the base condition water use, pursuant to subsections (a) 

through (d) above, the district shall consider and allow adjustments if the 

applicant demonstrates that such  use is not representative of normal operations 

due to unanticipated conditions affecting the actual quantity of water withdrawn, 

such as extreme climatic conditions or equipment failure.  Only uses conducted 

consistent with the existing consumptive use permit limiting conditions shall be 

considered in identifying the base condition water use.    The base condition 

water use shall not exceed that permitted as of April 1, 2006. 

 The base condition water use shall include water made available through 

implementation of offsets, alternative water supplies, or terminated or reduced 

base condition water uses, specifically required by permit limiting condition to 

prevent increased water from being withdrawn from the subject Waterbodies. 



Under these circumstances, the applicant shall demonstrate that such actions 

were implemented and function as required by the permit. 

 (4)  Applicants shall conduct a preliminary evaluation to determine whether 

the proposed use has the potential for increasing the withdrawal of water from 

the Waterbodies over the applicant’s base condition water use. Such preliminary 

evaluations may include a basic analytic impact assessment described in Section 

1.7.5.2.A. or other acceptable evaluation pursuant to Section 1.7.5.  

 If based on a preliminary evaluation the proposed use has the potential for 

increasing the withdrawal of water from the Waterbodies, the following two 

evaluations will be compared to identify any changes in location, timing and 

volume of the withdrawals from the Waterbodies:    

(a)  A quantification of the withdrawal of surface and  ground water  from 

the Waterbodies under the base condition water use; and  

(b)  A quantification of the withdrawal of surface and ground water from 

the Waterbodies under  the requested allocation. 

 In conducting this evaluation, the applicant shall consider the timing of the 

withdrawals as they affect the Waterbodies,  i.e., the public water supply use 

class requires water throughout the year based on seasonal demand trends of 

the service area, versus the agriculture use class which uses water based on 

growing cycles of the particular crop.    

 When evaluating the affects of the proposed use on the Waterbodies, the 

applicant shall evaluate the resource efficiency of the use, i.e., the public water 

supply class demands are based on the demands of the service area and the 



type of treatment, and generally do not provide return flow to the source at the 

location of the withdrawal;  whereas, the agricultural use class demands are 

based on the crop type, irrigation method and soil conditions, and typically 

provide some component of recharge at or near the point of withdrawal.  The 

location component is evaluated based on the distance of the withdrawal from 

and the specific individual area of the subject Waterbodies as depicted in as 

depicted in Figures 3-1 and 3-2, e.g., Water Conservation Area 1, 2A, or 2B, or 

the Northwest Fork of the Loxahatchee River or Loxahatchee Slough.    

 (5)  If the comparison of the evaluations identified in Paragraph (4)  

identifies an increase in the volume or change in timing of water requested to be 

withdrawn from the Waterbodies, the applicant shall do one or more of the 

following:  

(a) Certified project water.  Identify that additional water from the 

Waterbodies has been made available through implementation of a project 

for water resource development, as defined in Section 373.019(22), 

Florida Statutes, and such water has been certified as available by the 

Governing Board, as defined in Section 1.8.  

 

 (b) Offsets.  Propose, identify a schedule for implementation, and 

construct and operate adequate offsets to eliminate the projected increase 

in volume or change in timing of withdrawals from the Waterbodies over 

the base condition water use.  An offset will be approved if it prevents an 

increase in volume or change in timing of surface and groundwater 



withdrawn from the Waterbodies over the base condition water use.  

Offsets include the use of recharge systems and seepage barriers that 

meet the above requirement;  

 (c)  Alternative water supply. Propose, identify a schedule for 

implementation, and construct and operate alternative water supplies, as 

defined in Section 373.019(1), Florida Statutes.   An alternative water 

supply will be approved under this rule if it is adequate to meet the 

reasonable increased demands without causing an increased volume  or 

change in timing of the withdrawal from the Waterbodies over the base 

condition water use; 

 (d) Terminated or reduced base condition water use.  Identify 

terminated or reduce base condition water uses as stated below.  The 

request will be approved if the applicant demonstrates that the requested 

allocation does not cause an increase in volume or change in timing of 

withdrawals from the Waterbodies over the applicant’s base condition 

water use due to the reduction or elimination of other base condition water 

uses that existed on April 1, 2006. The applicant must demonstrate that 

water is available through providing documentation of the modification or 

termination of the historic consumptive use permit prior to issuance of the 

proposed permit under this rule; or,  

 (e) Available wet season water.  Identify water is available during the 

wet season as set forth below.  The wet season water will be approved if 

the applicant demonstrates that water is available under the conditions 



described below during the wet season, provided the applicant 

demonstrates that such water is  not required to achieve the restoration 

benefits to the Waterbodies pursuant to the Comprehensive Everglades 

Restoration Plan, North Palm Beach County Comprehensive Water 

Management Plan, and the Acceler8 program.  Water available under 

these conditions shall be limited to the wet season discharges that are 

projected to persist following implementation of the entire Comprehensive 

Everglades Restoration Plan, North Palm Beach County Comprehensive 

Water Management Plan, and the Acceler8 program.  

 1. Available surface water discharges during the wet season shall 

be identified based on best available information at the time of permit 

application evaluation used to quantify surface water flows from or to 

the restored Waterbodies, as reflected in the Comprehensive 

Everglades Restoration Plan, North Palm Beach County 

Comprehensive Water Management Plan, and the Acceler8 program, 

in their entirety; 

 2. Available wet season surface water discharges will be identified 

based on 1 in 10 drought conditions during May 1st through November 

1st, as determined by annual rainfall statistics measured from gauges 

that are proximal to the applicant’s point of withdrawal defined in Part B 

Water Use Management System Design and Evaluation Aids, Part IV 

Supplemental Crop Requirement and Withdrawal Calculation; and, 



 3.  Wet season surface water requested by the applicant must 

be derived within the same hydrologic area where the available surface 

water is identified.  

 Offsets, alternative water sources and terminated or reduced base condition 

water uses  implemented after April 1, 2006 shall be considered in addressing 

requested increases in withdrawals from Waterbodies under this section.  

Notwithstanding, as stated in Paragraph 3, water made available from the 

permitted source through offsets, alternative water supplies and terminated or 

reduced base condition water uses implemented consistent with permit limiting 

conditions to prevent increased water from being withdrawn from the subject 

Waterbodies, shall be considered in the base condition water use. 

 (6)  Consistent with subsection (5), the permit applicant may obtain an 

allocation for additional water from the Waterbodies over the applicant’s base 

condition water use, as identified below:   

    (a)  Certified project water. Water certified by the Governing Board as 

available for consumptive use through operation of a water resource 

development project, as provided in Section (5)(a); 

(b)  Temporary allocation.  Water temporarily required to meet the 

applicant’s reasonable demands while implementing  an alternative water 

supply pursuant to subsection (5)(c) or while implementing an offset 

identified pursuant to subsection (5)(b).   The permit will be conditioned 

with dates and milestones for development of the alternative water supply 

or offset.   A temporary allocation shall be reduced to be consistent with 



this section when the alternative source is projected to be available, 

consistent with permit limiting conditions. The temporary allocation shall 

be adjusted, as necessary, to reflect the offset on the Waterbodies when 

the offset is projected to be available, consistent with the permit limiting 

conditions.  

The limiting conditions governing the quantity and time period for the 

temporary allocation shall be based on expected due diligence of the 

permit applicant, as determined by applying the factors in subparagraphs 

1. through 3., below, to implement the alternative water supply  or offset in 

an expeditious manner, not to exceed five years unless specifically 

approved by the Governing Board.  The time period shall be determined 

considering the following factors: 

1.  The projected time period for design, receipt of necessary 

authorizations, and construction of the alternative supply or offset;  

2. The timing of demands to be met from the alternative supply or 

offset;  

3. Other factors that indicate the reasonable period required to 

develop the alternative supply or offset. 

 (c)   Water made available through implementation of offsets or the 

termination or reduction of  base condition water use withdrawals.  Water 

made available through implementation of offsets pursuant to subsection 

(5)(b) or water made available through the termination or reduction of  



other users’ base condition water use withdrawals pursuant to subsection 

(5)(d), consistent with permit limiting conditions; or,  

 

(d)     Available wet season water.  Water available during the wet season, 

provided the applicant demonstrates that such water is  not required to 

achieve the restoration benefits to the Waterbodies pursuant to the 

Comprehensive Everglades Restoration Plan, North Palm Beach County 

Comprehensive Water Management Plan, and the Acceler8 program, 

pursuant to subsection 5(e).    Pursuant to permit limiting conditions, 

additional surface water withdrawals will be permitted only when flood 

control regulatory releases are being made, and not when water supply 

deliveries are being made, from the Waterbodies.    

(7)  Permit applicants must meet the requirements of any established 

minimum flow and level and water reservation, if applicable.   

40E-20.301 Conditions for Issuance of General Water Use Permits. 

 (1)(a) through (g) No Change. 

 (h) For uses with a recommended maximum allocation which exceeds 3 

million gallons per month, makes use of a reclaimed water source in accordance 

with the criteria contained in the “Basis of Review for Water Use Permit 

Applications within the South Florida Water Management District - ___________, 

2007” incorporated by reference in Rule 40E-20.091, F.A.C. 

 (i) through (j) No Change. 

 (2) In order to satisfy the conditions for permit issuance in subsection (1), 



the permit applicant must provide reasonable assurances that the criteria in the 

“Basis of Review for Water Use Permit Applications within the South Florida 

Water Management District _- _____________, 2007”, incorporated by reference 

in Rule 40E-20.091, F.A.C., are met. 

Specific Authority 373.044, 373.113, 373.118 FS. Law Implemented 373.103(4), 

373.118, 373.223, 373.229 FS. History–New 8-14-02, Amended 8-31-03, _____. 

40E-20.302 Types of General Water Use Permits. 

 (1) through (1)(a) No Change. 

 (b) Major Standard General Water Use Permit, authorizes allocations 

greater than three (3) million and up to fifteen (15) million gallons per month, and 

includes a requirement under paragraph 40E-20.301(1)(h), F.A.C., and the 

applicable requirements in the “Basis of Review for Water Use Permit 

Applications within the South Florida Water Management District - _______, 

2007” incorporated by reference in Rule 40E-20.091, F.A.C., that the permit 

applicant meet the requirements for use of reclaimed water. In addition the 

monitoring and reporting permit limiting conditions in Sections 4.0 and 5.0 of the 

“Basis of Review for Water Use Permit Applications within the South Florida 

Water Management District - _______, 2007” incorporated by reference in Rule 

40E-20.091, F.A.C., are applicable.  

 (2)  through (3) No Change. 

Specific Authority 373.044, 373.113, 373.118 FS. Law Implemented 373.042, 

373.0421, 373.103(4), 373.118, 373.219, 373.223 FS. History–New 9-3-81, 

Amended 12-1-82, Formerly 16K-2.031(1), 16K-2.032(1)(b), Amended 2-24-85, 



3-29-87, 7-26-87, 4-20-94, 7-11-96, 4-9-97, 12-10-97, 11-4-01, 8-14-02, 8-31-03, 

______. 

40E-20.321 Duration of General Water Use Permits. 

 (1) through (2)(a) No Change. 

 (b) For uses with a maximum monthly allocation greater than 3 mgm (up 

to 15 mgm), authorized by a Major Standard General Water Use Permit, the 

period shall not exceed the basin expiration date as specified in the document 

described in Rule 40E-20.091, F.A.C., as applicable to the location of the project; 

or, for Major Standard General Water Use Permits issued, renewed or modified 

after the applicable basin expiration date, the period shall be based on the 

provisions in Rule 40E-2.321, F.A.C., and the applicable provisions in the “Basis 

of Review for Water Use Permit Applications within the South Florida Water 

Management District - _______, 2007” incorporated by reference in Rule 40E-

20.091, F.A.C. 

 (3) through (6) No Change. 

Specific Authority 373.044, 373.113, 373.118 FS. Law Implemented 373.118, 

373.236 FS. History–New 9-3-81, Formerly 16K-2.031(2)(j), 16K-2.032(2)(d), 

Amended 7-26-87, 4-20-94, 8-14-02, 8-31-03, ________. 

40E-20.331 Modification of General Water Use Permits. 

 (1) through (3)(a)2. No Change. 

 3. Does not potentially interfere with any presently existing legal use 

of water, cause harm to wetlands or other surface waters, harmful saltwater 

intrusion or pollution of the water resources, harm to offsite land uses, or does 



not otherwise raise issues requiring a Staff determination of whether harm to the 

water resources would occur pursuant to the “Basis of Review for Water Use 

Permit Applications within the South Florida Water Management District - 

_______, 2007”, incorporated by reference in Rule 40E-20.091, F.A.C.;  

 4. through 5. No Change. 

 (b) No Change. 

Specific Authority 373.044, 373.113 FS. Law Implemented 373.223, 373.229, 

373.239 FS. History–New 4-20-94, Amended 7-11-96, 4-9-97, 12-10-97, 8-14-02, 

8-31-03, _____. 

40E-20.381 Limiting Conditions. 

 Staff shall impose on any permit granted under this chapter such 

reasonable standard and special conditions as are necessary to assure that the 

permitted use or withdrawal will be consistent with the overall objectives of the 

District, will not be harmful to the water resources of the District, is reasonable-

beneficial, will not interfere with any presently existing legal uses, and is 

consistent with the public interest. Standard permit conditions in Section 5.1 of 

the “Basis of Review for Water Use Permit Applications within the South Florida 

Water Management District - ____________, 2007” incorporated by reference in 

subsection 40E-20.091(1), F.A.C., shall be in the permit. Special permit 

conditions, including those specified in Section 5.2 of the “Basis of Review for 

Water Use Permit Applications within the South Florida Water Management 

District - ___________, 2007 ” shall be in the permit. 

Specific Authority 373.044, 373.113, 373.118 FS. Law Implemented 373.042, 



373.0421, 373.103(4), 373.118, 373.219, 373.223 FS. History–New 9-3-81, 

Formerly 16K-2.031(2), 16K-2.032(2), Amended 2-24-85, 7-26-87, 4-20-94, 7-11-

96, 4-9-97, 12-10-97, 11-4-01, 8-14-02, ______. 

 



2-1-07 FORMATTED DRAFT  
 

 

 


